
 

IN THE COURT OF  JUDICIAL MAGISTRATE FIRST CLASS, BISWANATH 

CHARIALI, SONITPUR 

 

CR CASE NO: 218/ 2011 

 

U/S 138 N. I ACT 

 

COMPLAINANT: SRI AJIT DUTTA 

                         VERSUS 

ACCUSED : SRI PRANJIT BORUAH 

 

PRESENT : PRANAMI GOSWAMI, JMFC, BISWANATH CHARIALI, 

SONITPUR  

 

ADVOCATE FOR THE PROSECUTION: MR. R. SHARMA, Learned Advocate 

 

ADVOCATE FOR THE ACCUSED: MR. P.BORA, Learned Advocate 

 

EVIDENCE RECORDED ON : 14/06/2013, 06/06/2014. 

ARGUMENT HEARD ON : 08/01/2016, 02/03/16 

JUDGMENT DELIVERED ON : 08/03/2016 

 

JUDGMENT 

 

1.  This is a case instituted under section 138 of the Negotiable Instruments 

Act, 1881 alleging therein that the accused, Shri Pranjit Borah had issued a 

cheque in favour of the complainant which was dishonoured due to insufficient 

funds in the account of the accused. 

 

 

2.  The brief facts giving rise to the institution of this complaint case is that 

the accused person  is an agent of M/S Ananta Motors, a business establishment 

having its office at Gohpur, Sonitpur, Assam.   The accused  has taken an 

amount of Rs 200,000/- (Rupees Two lakhs) in cash as an advance from the 
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complainant vide money receipt dated 28/05/2011 for delivery of Bolero SLE Car 

( white) and another amount of RS 7000/-  from the complainant for supplying 

the car. Thereafter the accused failed to deliver the said vehicle till 19th of June 

2011 and accordingly on the next date i.e, 20/6/2011 the accused executed a 

personal bond by putting his signature over revenue stamp binding himself solely 

responsible for taking this said amount from the complainant and with promise to 

deliver the vehicle on 27/6/2011. The accused on 27/6/2011 failed to deliver the 

vehicle and therefore on 28/6/2011 the accused issued a cheque in favour of the 

complainant being cheque number-131100 dated 28/6/2011 for an amount of Rs. 

2, 07, 000/-only from the A/C 0216-T 41278-001 of the accused drawn on 

Indusland Bank, Tezpur Branch, Dugar Mansion, Ground Florr, Main Road, 

Tezpur, Sonitpur. The complainant has presented this a check before his banker 

the UCO ban, Gingia Branch on 28/9/2011 for encashment. Thereafter the 

banker of the complainant sent  the cheque for clearance to the  Indusland Bank, 

Tezpur Branch, Tezpur and the same was returned unpaid on 25/10/2011 for 

insufficient fund vide its return Memo  dated 28/09/2011.   

 

3.  The complainant thereafter issued legal notice to the accused on 

19/11/2011 by registered post with acknowledgment due at the address of the 

accused demanding the amount of cheque, but the accused failed and neglected 

to pay the same; as such the complainant lodged this complaint under section 

138 of the Negotiable Instruments Act,1881. 

 

4.  The accused was called upon to enter trial and upon his appearance the 

particulars of offence under section 138 of the Negotiable Instruments Act,1881 

was explained to him to which he pleaded not guilty and claimed to be tried. 

 

5.  The complainant examined himself as P.W 1  who was cross examined by 

the defence whereas the accused has not examined any witness on his bahalf. 

 

6.  The defence case is of total denial as is evident from the statement of the 

accused recorded as D.W 1. The accused has admitted that he issued a cheque 

to the complainant as security but he has repayed the loan amount.  
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7.  I have heard the learned counsels for both the parties. Upon hearing and 

on perusal of record I have framed the following points for determination in 

order to arrive at a definite finding as regards the dispute in this case- 

(1) Whether the accused issued the cheque for the discharge of any legally 

enforceable debt or liability? 

(2) Whether the cheque was dishonoured for insufficient funds in the account of 

the accused? 

(3) Whether the accused received the demand notice issued by the complainant 

regarding the dishonor of the cheque? 

(4) Whether the accused has committed the offence under section 138 of the 

Negotiable Instruments Act,1881? 

 

DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

 

POINT FOR DETERMINATION NO.1:  

 

8. The complainant, Shri Ajit Dutta (PW1) examined himself in support of 

the case. The complainant had contended that the accused issued the cheque in 

question towards the payment of  the amount of Rs 207000/- which the accused 

took from the complainant for delivery of a Mahindra Bolero vehicle and issued a 

Cheque for the same amount which has bounced on been deposited. The 

complainant has deposed that accused gave him a money receipt which is 

marked as Exhibit 1. Exhibit 2 is the personal bond to repay the amount. The 

complainant has produced the cheque in question and the same is marked as 

exhibit 3. The complainant has produced the relevant memorandums and the 

same are marked as exhibit 4 (1) and Exhibit 4( 2). Exhibit 5 is the legal Notice 

sent to the accused and  Exhibit 6 is the acknowledgement of the notice.   

 

9. The accused has cross examined the Complainant , P.W 1, at length.  He 

has deposed that since 28/5/2011 he knows the accused as being the agent of  

Ananta Motors the accused called him on that day.  He gave Rs 2 lakhs in cash to 

accused on 28/05/2011 as downpayment to purchase one Bolero vehicle. The 

vehicle was to be delivered within 28/06/2011. After 28/06/2011 he gave Rs 

7000 to the accused for the vehicle without any money receipt. On 28/06/2011 

the accused issued him the said cheque (Ext 3) as he failed to deliver him the 
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vehicle.   The P.W 1 has deposed that he lodged a police case against the 

accused at Arunachal Pradesh as the Ext 3 has been dishonoured nad the said 

case is still pending there.    The accused has not adduced any evidence in his 

favour.  During his statement recorded u/s 313 CrPC he has alleged  that Ext 3 

was taken from him by the complainant as security for the loan. The accused has 

failed to produce any relevant document to show that Ext 3 was taken as a 

security for the said loan. The accused had cross examined the complainant but 

nothing material could be extracted from the cross examination of the 

complainant which would lead me to doubt or disbelieve the complainant. The 

evidence of the complainant had largely remained uncontroverted. The accused 

had merely  admitted the issuance of cheque but alleged that it was issued as a 

security of the loan, but has failed to produce any cogent material on record to 

prove the said fact. There is absolutely no material on record to suggest that the 

accused had not issued the cheque in question; as such it is held that the 

accused had issued the cheque in question. 

 

10.  The learned defence counsel has argued that the complainant during his 

cross examination has admitted that he lodged  a police case at Arunachal 

Pradesh regarding the same cheque and the accused has paid him Rs 30,000 and 

the case is still pending there. The learned advocate for the accused has 

supported on the judgement of our Hon’ble Gauhati High Court in  Manik Lodhi 

versus State of Assam and another 2007(3) GLT 207 wherein it is held that when 

after receipt of the cheque the drawee accepts or receives part payment of the 

amount for which the cheque is drawn, he cannot be presumed entitled for the 

whole amount of the cheque.  The cheque either needs to be cancelled and a 

fresh cheque needs to be issued for the remaining liability or  the same cheque 

can be validated for the sum, which the drawer had actually remained liable to 

pay as his debt. I have perused the said judgment and found that the judgement 

is applicable in a situation where the accused has issued a cheque and which is 

bounced on deposition and the complainant lodges the case u/s 138 NI Act even 

after receiving part payment from the accused. The perusal of the judgment 

reveals that situation is different where the complainant institutes proceeding 

immediately on dishonor of the cheque. In the instant case, though the 

complainant has admitted during his cross examination that he has received Rs 

30,000 in the police lodged against the accused at Arunachal Pradesh, it is not 



5 
 

clear from the deposition that whether the said amount was received before or 

after the instant complain was lodged. The burden was on the accused to rebut 

the presumption that a cheque is issued for the discharge of a legally enforceable 

debt or liability  but the accused has failed to do so. From the above discussion it 

transpires that as the signature on the cheque Ext 3 is admitted to be that of the 

accused, the presumption envisaged in Sec 118 of the N.I Act can be legally 

inferred that the cheque was made or drawn for consideration on the date which 

the cheque bears. Further the section 139 of the Negotiable Instruments 

Act,1881 provides for a legal presumption that a cheque is issued for the 

discharge of a legally enforceable debt or liability. In the instant case at hand the 

accused has clearly admitted being indebted to the complainant for the amount 

and also admitted to issue the cheque i.e,  Ext 3 as such it is presumed that the 

cheque in question was issued by the accused for the discharge in whole or in 

part a legally enforceable debt or liability. The accused had failed to rebut the 

above presumption by bringing any material on record. Therefore it is held that 

the cheque was issued by the accused for the discharge of a legally enforceable 

debt. 

 

POINT FOR DETERMINATION NO.2:  

 

11. The PW1 has deposed that the said cheque was presented to his bank for 

encashment on 28-09-2011, but the same was dishonoured and by a memo 

dated 28.09.11 issued by the banker of the accused the bank of the complainant 

was informed on 25/10/2011 that the said cheque could not be cleared due to 

insufficiency of fund in the account of the accused. The PW1 has produced the 

relevant memos dated 28/09/2011 and 25/10/2011 and the same are marked as 

exhibit 4(1) and exhibit 4(2) . 

The PW1 was not cross examined in this regard; as such it is held that the said 

cheque was dishonoured.  Apart from this suggestion the defence has not cross 

examined the P.W 2 in this regard. As such it is clear that the cheque was 

dishonoured for insufficient funds in the account of the accused. 

 

12.  In addition to the above the section 146 of the Negotiable Instruments 

Act,1881 provides for a legal presumption that the cheque return memo shall be 

prima facie evidence of the fact that the cheque was dishonoured. In the instant 
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case at hand the complainant had produced the cheque return memo (exhibit 3) 

as such it is held that the cheque was dishonoured for insufficiency of fund. 

 

POINT FOR DETERMINATION NO.3:  

 

13. The PW1 has deposed that he had issued the demand notice in respect of 

the dishonor of the said cheque through his advocate i.e., Ext 5 dated 

19/11/2011 by registered post with acknowledgment due card. The complainant 

has produced the said acknowledgement cased and the same is marked as 

exhibit 1. During his cross examination the P.W 1 has deposed that  Ext 6 has a 

short signature on it  and can not be ascertained whose signature is it. The 

learned advocate for the accused has vehemently argued that the notice was not 

received by the accused and hence the case against the accused is not 

maintainable.  The learned advocate for the accused has cited the judgement of 

Hon’ble Supreme Court in  M.D Thomas versus P.S Jaleel and another, (2009) 14 

SCC 398 wherein the conviction was set aside as the notice of demand was 

served upon the wife of the Appellant and not the Appellant and hence the 

Complainant/Respondent had not complied with the requirement of giving notice 

in terms of Clause (b) of proviso to Section 138 of the Act.  I have perused the 

above judgment. Therein, the argument was that the respondent P. S Jaleel did 

not serve the notice as per the requirement of Clause (b) of Proviso to 

Section 138 of the N.I. Act upon the appellant M. D Thomas.  That notice was 

not served on the M. D. Thomas but his wife. It is in this backdrop that the 

Hon'ble Supreme Court referred to Section 138 of the N.I. Act and its Proviso and 

held that the demand for payment has to be made by a notice in writing 

addressed to and served on the drawer of the cheque within 30 days of the 

receipt of information from the Bank regarding return of the cheque as unpaid. If 

the notice was not served at all on the Accused, but that service of such notice 

was on the wife of the Accused, then  it is not sufficient compliance with the 

requirement under Section 138 of the N.I. Act.  

 

14. The accused has admitted in his statement about taking of  said amount  

from the complainant. The address of the accused in the complaint is the same 

in which the notice was sent. It is also noticed that the address as mentioned by 

the accused during his statement u/s 313 CrPC is also the same. Hence it is clear 
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that hence it is the correct address. Considering the above it is held that the 

complainant had issued the notice to the correct address and was prepaid; hence 

the legal presumption is that the said notice was received by the accused. 

 

15. Even if it is held that the accused did not receive the notice, then also the 

accused ought to have tendered the amount in the cheque within fifteen days of 

the receipt of the summons in this case in view of the law laid down by the 

Hon’ble Apex Court in the case of in C.C Alavi Haji Vs Palapetty Muhammed [ 

(2007) 6 SCC 555] wherein the Hon’ble Apex Court had held that even if the 

demand notice is not served upon the accused, then the accused ought to tender 

the amount in the cheque within fifteen days of the receipt of summons and if he 

does not do so he cannot take the plea that notice was not served upon him. 

 

16. In view of the above discussion it is held that the complainant had  issued 

the notice to the proper address of the accused and prepaid the same as such 

the notice is deemed to be served upon the accused. 

 

POINT FOR DETERMINATION NO.4:  

 

17. The offence under section 138 of the Negotiable Instrument Act is 

complete on the satisfaction of the following conditions which:-  

(i) The cheque has to be issued on the account maintained by the accused . 

(ii) The cheque has to be issued for the discharge of a debt or liability.  

(iii) The said cheque has to be deposited within three months of its issuance 

or within its validity and 

(iv) The notice regarding the dishonor of the cheque for insufficient funds 

ought to be given within 30 days of the receipt of information regarding the 

dishonor.  

 

18. In the instant case it is already held that the cheque was issued by the 

accused in the account maintained by him and that the said cheque was 

dishonoured due to insufficient funds. The cheque was issued in the instant case 

on 28/06/2011 and it was presented within three months for encashment. The 

cheque was dishonoured which is revealed from the memo dated 28-09-11 and 

25/10/2011; and the demand notice was issued by the complainant on 
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19/11/2011, which is within 30 days from the receipt of information of dishonor. 

The said notice was received by the accused on 28/11/2011. The complainant 

had thereafter instituted this complaint on 26/12/2011 which is within 30 days 

after the lapse of 15 days from the date of receipt of demand notice; hence the 

complaint is lodged within the period of limitation. 

 

19. In view of the above discussion it is held that all the ingredients of the 

offence under section 138 of the Negotiable Instruments Act,1881 are satisfied in 

the instant case and further the complainant has satisfied all the requisites for 

the institution of the complaint; hence it is held that the accused has committed 

the offence under section 138 of the Negotiable Instruments Act,1881. 

 

20. In view of the discussions made above and the decisions reached in the 

foregoing points for determinations it is held that the accused has committed 

offence under section 138 of the Negotiable Instruments Act,1881 and as such 

the accused is convicted under section 138 of the Negotiable Instruments 

Act,1881. 

 

21. I have heard the accused on the point of sentence and compensation. I 

am not inclined to extend the benefit of the provisions of the Probation of 

Offenders Act,1958, because the offence committed is of serious nature and if 

the accused is not punished it will set a bad example to the society and will  

contribute to the economic hurdles of the country. 

 

22. Considering the nature of the offence and the other facts and 

circumstances of this case, the accused is convicted of the offence under section 

138 of the Negotiable Instruments Act,1881 and he is sentenced to undergo 

simple imprisonment for six (6) months and further to pay compensation of 

Rs.2,50,000/- (two lakhs fifty thousand ) to the complainant as the cheque 

amount is Rs. 2,07,000/- and about four years have elapsed from the date of 

issuance of cheque. The complainant would have received interest at the rate of 

somewhere about 8-9 % per annum if he would have deposited the said amount 

in any bank; hence the aforesaid amount is awarded as compensation. It is 

further directed that the accused shall undergo simple imprisonment for another 

two months in default of the payment of compensation. 
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23. Furnish a free copy of the judgment to the accused immediately. 

 

Given under my hand and the seal of this court on this the 08th day of  

March, 2016 at Biswanath Chariali. 

 

 

Pranami Goswami, 

JMFC, Biswanath Chariali 

 

 

 

 

 

APPENDIX 

 

PROSECUTION EXHIBITS: 

 

1) EXHIBIT 1- Money Receipt 

2) EXHIBIT 2-  Bond 

3) EXHIBIT 3 – Cheque  

4) EXHIBIT 4- Return Memo 

5) EXHIBIT 5-  Legal Notice 

6) EXHIBIT 6- Acknowledgment card 

 

PROSECUTION WITNESSES 

1) Shri  Ajit Dutta 

 

 

 

 

 

 

 

 


